INTRODUCTION
With its opinion on the constitutionality of the Affordable Care Act (ACA), the U.S. Supreme Court sparked much discussion regarding the implications of the case for other federal statutes. In particular, scholars have debated the significance of the Court's recognition of an anticoercion limit for the Spending Clause.
2 While the Court suggested in past cases that an exercise of the spending power could excessively pressure states to do the federal government's bidding, 3 the Court never actually found a federal offer of funds to be unconstitutionally coercive. That changed with the Court's holding in National Federation of Independent Business v. ,SebeliuS 4 (NFIB), which addressed the validity of the ACA's Medicaid expansion . 5 But while the Court recognized an anticoercion limit to the Spending Clause, it left considerable uncertainty as to the parameters of that limit. The majority identified multiple features of the Medicaid expansion that were troubling, and it may be that all of the features must be present to make other exercises of the spending power unconstitutional. Or it may be that only some of the features must be present.
In this Essay, I discuss the Court's anticoercion limit by looking beyond the specifics of NFIB's analysis of the Medicaid expansion. In doing so, I consider the significance of an important principle that seemed to animate the Court's thinking-a principle of proportionality. The Court worried about the federal government's ability to exploit its broad powers in ways disproportionate to the problems it is trying to address. 6 NFIB signals a stricter application by the Court of the proportionality principle to federal action.
More specifically, I argue first that we can best understand NFIB's anticoercion limit not by parsing the text of its spending power analysis in isolation, but by identifying a common strand of principle that the spending power analysis shares with NFIB's analysis of the individual mandate to purchase health care under the federal taxing power. Both analyses rely on a principle of proportionality for the exercise of federal powers. That is, Congress acts within its authority when its penalties are commensurate with the degree of noncompliance with federal law. However, Congress overreaches when it comes down too hard on those who do not obey its commands. See id. at .2604. The Court held that while Congress could proceed with its expansion of the Medicaid program, it could not condition all of a state's Medicaid funding on the state's willingness to participate in the Medicaid expansion. See id. at 2607. Rather than losing all of its Medicaid funds by not participating in the expansion, a state will lose only the funds that are tied to the expansion. The features of the Medicaid expansion are described, infra, at p. 465. 6 See infra pp. 468-71.
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I then consider how greater attention to proportionality can be extended beyond the spending and taxing powers to address a long-standing problem with exercises of the Commerce Clause power-the federalization of local crime. Commentators have argued that the federal government has usurped the prerogatives of states by converting local crimes into federal crimes and by imposing more severe sentences under federal law than a defendant would receive under state law.
7 A meaningful principle of proportionality can address the problem of more severe sentences under federal law. By applying proportionality concerns, the Court could find that Congress exceeds its authority when it imposes more severe sentences than do states for misconduct that is essentially local in nature.
A broad principle of proportionality would serve two valuable roles. First, it would tie legal rules to a fundamental principle of law. Second, it would bring greater consistency to different parts of constitutional doctrine.
In the next section, I discuss NFIB's analysis of the Medicaid expansion under the federal spending power. I then explain how a principle of proportionality can be derived by reading the Court's analysis of the spending power in conjunction with its consideration of the individual mandate to purchase health care coverage under the federal taxing power. Finally, I show how extending a principle of proportionality to the federal commerce power can address the federalization of local crime.
NFIB AND THE UNDULY COERCIVE MEDICAID EXPANSION
In its analysis of the ACA's Medicaid expansion, the NFIB Court reminded us that Congress may not "commandeer" state legislatures and force them to do the federal government's bidding. 8 As the Court held in New York v. United States, 9 Congress can encourage states to enact particular policies, but it always must give states the option not to do so.' 0 Otherwise, state autonomy would be gutted." Thus, for example, Congress may offer states the opportunity to implement a new program for their residents according to federal standards or let the federal government assume responsibility for implementation.' 2 The ACA includes that kind of option with the health insurance exchanges.
3 Each state can operate its own exchange, or the federal government will operate one for the state.14 7 See infra p. 471. 14 Health insurance exchanges will serve as a marketplace at which health insurers can offer their plans, and individuals or employers can purchase plans. These health insurance exchanges will operate as the health insurance policy analogue to travel marketplaces like Congress also may encourage states to do its bidding by exercising its spending power.'
5 If federal legislators want states to raise their drinking age from eighteen to twenty-one, for example, Congress can send more highway construction funds to the states that adopt the higher drinking age.' 6 States can choose whether to enact the desired federal policy and receive additional funds, or they can reject the federal policy and receive less funding. The Medicaid expansion followed the spending power model for encouraging cooperation by states. As with Medicaid generally, states may choose whether or not to participate in the expansion, and Congress encourages state participation by giving states federal dollars for every dollar that the states spend. '7
The ACA's Medicaid expansion operates by extending eligibility to all persons who earn up to 138% of the federal poverty level of income.' 8 In the past, Medicaid eligibility extended only to persons who were poor and also fell into one of several categories.9 This "categorical eligibility" included children, pregnant women, single parents caring for children, and persons with disabilities, but it did not include able-bodied adults without children or adults in two-parent families. 
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[No. 2 the federal government covers at least 50% of the cost of Medicaid benefits. For some states, the federal government covers over 70% of the cost (i.e., a nearly three to one match). 26 The Medicaid expansion provides an even stronger incentive for state participation; in the first few years, the federal government will pick up the full cost for newly eligible beneficiaries, before gradually reducing its share to 90%. 27 In other words, the Medicaid match will be no less than nine to one for the expansion population in all states.
So far, so good. But here's the rub. In some of its previous spending power decisions, the Court warned Congress that there were limits on the extent to which 28 the federal government can try to encourage states to do its bidding. At some point, a financial incentive to follow federal policy can turn from a reasonable offer into compulsion.
2 9 At some point, the states really have no choice but to adopt the federal policy. Congress had never reached that point before, but it did with the Medicaid expansion.
30
The constitutional problem for the expansion lay in the fact that while states could decline to participate, the ACA threatened them with the loss of all of their Medicaid dollars.
3 ' That is, states not only would forgo the nine to one match for the expansion, but they also might forfeit all of the federal funding that they have been receiving from the federal government under pre-ACA Medicaid. According to the Court, this was too high a price to pay for nonparticipation.32 Congress can use the nine to one match as an incentive, but it cannot place funds from the other parts of the Medicaid program at risk. If Congress could withhold all of a state's Medicaid dollars, it could withdraw funds that amount to more than 10% of the typical state's total budget. 33 That would be like putting "a gun to the head" of the states. 34 The states would not really be free to choose whether to participate in the Medicaid expansion. If Congress could exercise that much clout to make states do the federal government's bidding, the two-government system that the Constitution created would collapse. Power would be vested "in one central government, and individual liberty would suffer. relationships with the states rather than when it sets terms of the contract at the time the contractual relationship is formed.
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While the antileveraging and contract law interpretations make a good deal of sense, it makes more sense to identify an interpretation that takes account not only of the spending power part of the opinion, but also the taxing power part of the opinion (which addressed the constitutionality of the individual mandate to purchase health care coverage). When two powers lie in the same clause of Article I, Section 8, they likely reflect a common guiding principle. 44 Indeed, in its Spending Clause analysis of the Medicaid expansion, the NFIB Court relied on a previous taxing power decision.
45
A common principle was at work in both the spending power analysis of the Medicaid expansion and the taxing power analysis of the individual mandate-a principle of proportionality. If Congress wants to encourage individuals or states to do its bidding under the taxing or spending power, it has to employ penalties that are commensurate with the degree of noncompliance with federal law. A closer look at the Court's discussion of the individual mandate will illustrate this point.
Under the ACA, most Americans will have to carry a health insurance policy. There are exceptions for persons with low income, undocumented immigrants, members of certain religious groups, and others. Most people will satisfy the insurance mandate through employer-sponsored coverage, Medicare; or Medicaid. But some people will have to purchase their own private health care policy. 4 6 After rejecting the Commerce Clause as authority for the mandate, the Court upheld the mandate as a valid exercise of the taxing power 47 -failure to carry health care coverage will subject individuals to a tax that amounts to 2.5% of their household income. 4 8 In relying on the taxing power, the Court had to overcome an important objection. Challengers to the mandate characterized the levy for noncompliance as 42 While principles of contract modification reflect the antileveraging concerns that worried the NFIB Court, see Blumstein, supra note 39, at 74-77, a contract law approach would have broader implications than an antileveraging approach. 43 As is the case for the taxing and spending powers. See U.S. CONST. art. 1, § 8, cl. 1.
44 Cf THE FEDERALIST NO. 40 (James Madison) (observing that construction of a constitution should give meaning to each part of an expression such that they "conspire to some common end"). 45 47 See id. at 2593-2600. 48 Id. at 2580. There also are minimum and maximum levels for the tax. Id. a penalty rather than a tax, and the statute itself talked in terms of a penalty.
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While the Court cited a few differences between penalties and taxes, 50 a key factor was the size of the levy. 5 ' The Court distinguished the liability for noncompliance with the ACA mandate from the liability for noncompliance with a child labor law that Congress adopted in 1919.52 Congress had characterized the levy under the child labor law as a tax, but the Court found it to be an unconstitutional penalty in Bailey v. Drexel Furniture, 53 in part because companies would have to pay 10% of their net income for employing child labor, "no matter how small their infraction." 5 4 As the Drexel Furniture Court pointed out, a company could forfeit the full 10% even if it employed a single child for a single day. 5 Such an "exceedingly heavy burden," wrote Chief Justice John Roberts in NFIB, is in the nature of a penalty rather than a tax. In contrast, the ACA will impose a much smaller burden on those who fail to purchase health care coverage. People earning $35,000 a year, for example, will pay only $60 in any month during which they do not carry health care insurance. In short, Congress can impose the individual mandate through its taxing power because the magnitude of the tax is not disproportionately high.
Note the contrast with the Court's spending power analysis. As discussed earlier, when the Court limited the conditions that Congress could impose on the Medicaid expansion, the Justices cited the substantial burden that states would have borne under the ACA's terms if they declined to participate in the expansion. For the individual mandate, on the other hand, the Court emphasized the mild burden on individuals who decline to buy health care coverage. 5 9 In judging the validity of the two provisions, the Court was very concerned that the ACA's sanctions not be disproportionately high. Congress overreaches when it imposes penalties for noncompliance that are unduly harsh. Minor degrees of misconduct should not trigger the same level of punishment as major kinds of misconduct.
A requirement of proportionality has much value: it provides a principle for containing federal authority and, -therefore, for ensuring that the national government fulfills the framers' intent of a government of limited power. 49 See id. at 2594. If the levy constituted a penalty, the mandate would have failed because the Court had found that it was not authorized under the Commerce Clause power. While proportionality considerations -played a key role in NFIB, the Court also cited other factors. In concluding that the individual mandate was a valid exercise of the taxing power, for example, the Court observed that the mandate will be enforced by the IRS rather than another government agency and that there is no scienter requirement typical of punitive statutes. 60 Similarly, in concluding that the Medicaid expansion was unduly coercive, the Court invoked not only concerns about the magnitude of the funds that states would lose for not participating in the expansion; it also cited the fact that the expansion represented a major modification of the Medicaid program and that Congress tried to leverage the states' prior commitments to Medicaid to induce them to sign up for the expansion.61 Still, even if proportionality considerations do not tell the whole story, they played a major role in the Court's thinking. With a more modest penalty, the Medicaid expansion would have survived fully, and with a more severe penalty, the individual mandate would not have survived.
In the wake of NFIB, the Court left itself with many questions about the implications of its decision. For example, how coercive must a financial incentive be to run afoul of the spending power limitations? As the Court observed, federal funding for Medicaid represents an unusually large chunk of a state's overall spending. 62 Will the funding that might be forfeited for failing to participate in any other federal programs be deemed so substantial that it leaves states without any real choice? 63 In addition to applying the NFIB decision to other exercises of the spending or taxing powers, the Court also could extend its logic to exercises of the commerce power. In the remainder of this Essay, I discuss how the Court's concerns about proportionality could apply to a criminal prohibition enacted under the commerce power, the primary source of authority for federal criminal statutes. By extending the principle of proportionality to federal criminal prohibitions, the Court could provide an answer to the problem of the federalization of local crime.
THE FEDERALIZATION OF LOCAL CRIME AND NFIB
For quite some time, judges, prosecutors, scholars, and practitioners have worried about the extent to which Congress has federalized local crime. Many 60 See id. at 2596. The Court also identified an additional factor that reflected proportionality concerns: there were no legal consequences for people who choose to pay the penalty rather than purchase health care insurance. People who pay the levy rather than purchase insurance would "have fully complied with the law." Id. at 2597. 61 See id. at 2603-06. 62 See id. at 2605; see also SMITH ET AL., supra note 33, at 11. 63 See Huberfeld et al., supra note 2, at 61-64 (gleaning a "Quantitative Coercion" principle from NFIB).
articles have discussed the concern, 6 including an American Bar Association report on the problem. 65 Congress has federalized local law enforcement in two important ways. First, it has converted many local crimes into federal crimes. As experts have observed, Congress often turns garden-variety offenses like theft and assault into violations of federal law. 66 Simple carjacking or arson also can trigger federal prosecutions. 67 Second, Congress typically imposes harsher sentences than would be imposed under corresponding state laws. Instead of receiving probation or diversion into a treatment program, defendants may spend several years in prison. 6 8 Congress has been able to substitute its view about the appropriate length of sentences across a wide range of crimes.
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As a result of the federal intrusion, state governments have lost control over decisions whether to prosecute certain kinds of wrongdoing and over decisions regarding the severity'with which wrongdoing should be punished. To a substantial extent, the federal government has assumed the kind of broad police power that the constitutional framers reserved for the states. . 1993) , in which one defendant was assessed court costs and fees of $176 by a state court while his partner in a marijuana-growing operation was sentenced to ten years in prison by a federal court).
7o See Beale, Many Faces, supra note 64, at 754-55. To be sure, writers often exaggerate the problem. For example, it is common to read that Congress has enacted some 4,500 criminal statutes and perhaps half of them since the 1970s. But many of those statutes rarely lead to prosecutions. In fact, 95% of felony convictions occur in state courts, and federal prosecutions are concentrated on matters of national concern. See Susan R. 73 While NFIB held that Congress may not use the Commerce Clause to regulate inactivity, 7 4 that limit will not help defendants charged with engaging in criminal activity. Nevertheless, defendants may be able to invoke NFIB to challenge the severity of their sentences. The Court's principle of proportionality can readily be applied to judgments concerning the appropriate length of a felon's sentence.
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EXTENDING THE PRINCIPLE OF PROPORTIONALITY TO FEDERAL CRIME STATUTES Principles of proportionality are fundamental to criminal prohibitions. We believe it unfair when a convict receives a punishment that is too harsh or too lenient when considering the nature of the crime, 77 and we believe it unfair when
The primary concern is that federal penalties are being imposed for local crimes that states are addressing with their own law enforcement systems. Congress rightly intervenes when criminal activity is national in scope. Federal prosecution also may be needed when states fail to enforce their laws against discrimination or other serious misconduct. But as an American Bar Association task force observed, Congress often defines new federal crimes "in patchwork response to newsworthy events, rather than as part of a cohesive code developed in response to an identifiable federal need." TASK FORCE ON THE FEDERALIZATION OF CRIMINAL LAW, supra note 65, at 14-15.
7' 514 U.S. 549 (1995). 72 529 U.S. 598 (2000) . 73 In Lopez and Morrison, the Court drew a distinction between the regulation of economic activity and the regulation of noneconomic activity. According to the Court, the Commerce Clause permits Congress to regulate only economic activity. Hence, in Lopez, the Court struck down a federal statute that prohibited the possession of a gun in a school or within 1000 feet of the grounds of a school. See Lopez, 514 U.S. at 567-68. In Morrison, the Court rejected a provision that made it a federal crime to commit a crime of violence that was motivated by the victim's gender. See Morrison, 529 U.S. at 627. 74 different defendants receive different punishments for the same misconduct." 8 As is commonly said, the punishment should fit the crime. Accordingly, basic considerations of justice would be well served if Congress were limited by a meaningful principle of proportionality when it exercises its Commerce Clause power to establish sentences for criminal misconduct.o Indeed, principles of proportionality already guide interpretation of the Eighth Amendment's ban. on cruel and unusual punishment in criminal cases, as well as the Due Process Clause's limits on damages in civil cases. The Supreme Court has imposed requirements of proportionality when judging the acceptability of sentences for felons 8 ' and when judging the acceptability of punitive damage awards against tortfeasors.
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As the examples of criminal sentences and punitive damage awards indicate, proportionality requirements generally have been applied when the federal or a state government exercises its power against the individual, and the question is whether the exercise of power too greatly infringes on personal liberty. But it also is important to employ proportionality review when the question is whether the federal government's exercise of power compromises state government autonomy. The framers of the Constitution wanted to protect people from excessive federal power that might be exercised against them directly or that might be exercised against them indirectly through federal regulation of state governments.83 A sensible application of the proportionality principle suggests that Congress exceeds its authority when it imposes more severe sentences than do states for misconduct that is local in its nature and in its impact.
To be sure, defendants have challenged the disparities between state and federal sentences in the past, and they have been unsuccessful. Courts thus far have not found a constitutional barrier to stiffer federal penalties. 84 79 To be sure, the Supreme Court has not applied the principle of proportionality very effectively. See Lee, supra note 75, at 681-82 (noting "conceptual confusion over the meaning of proportionality" in the Court's Eighth Amendment jurisprudence). When the federal government metes out much harsher penalties than do the states, the states lose control over a key part of their governmental authority-the power to decide how severely people should be punished for their misconduct. Indeed, that is one of the core powers of a state government.
8 ' Legislators in California may view marijuana for medical purposes differently than legislators in Oklahoma. Similarly, legislators in Massachusetts may view capital punishment differently than legislators in Georgia. The principles of federalism recognize that states generally should be able to reflect local standards in crafting their criminal statutes.
Of course, there are important principles of criminal law that cannot be overridden by popular opinion. It is wrong to punish the innocent, to punish conduct that merely offends without causing tangible harm, or to criminalize unpopular thoughts rather than harmful actions. But as long as states legislate within the bounds of those fundamental principles, they may implement their own view of the conduct. that should be punished and the severity with which it should be punished. 86 severe sentence than codefendants for the same crime(s). See id. at 552; Gertner, supra note 75, at 1588. In addition, trial court judges never are required to deviate from federal When states lose control over their authority to determine the severity of criminal sentences, then we have the same compromise of the two-government system that worried the NFIB Court with the Medicaid expansion. The Court acted to prevent one central government from controlling policy for health care coverage of the poor. Yet we have one central government controlling policy for the punishment of criminal conduct.
Reynolds
Indeed, the intrusion into state authority is greater when Congress calls the shots on the prosecution of local crime than when Congress calls the shots on the implementation of health care policy. States have struggled for decades to meet the health care needs of their indigent residents, and no state could provide health care coverage for its poor without federal support. In fact, no state foots more than half of the costs of its Medicaid program.
87 A major federal role is critical to ensure that access to health care becomes universal. In contrast, much of federal criminal law is superfluous to the prosecution of local crime. The federal government often passes criminal laws even when the states are dealing with the problem in an effective manner.
To protect state control over law enforcement, the Supreme Court should extend its principle of proportionality to federal sentences for misconduct that reflects local criminal activity. If it becomes a federal crime to rob or assault someone, the potential penalty for the federal crime should not exceed the potential penalty for the corresponding state crime. Congress should not be able to substitute its judgment for that of state legislatures when local crime is at stake.
Further, a principle of proportionality for assessing the constitutionality of a prison term under the Commerce Clause would nicely complement existing doctrine for judging whether a prison term violates the Eighth Amendment's ban on cruel and unusual punishment. As the Court recently observed in Miller v. Alabama, 9 the "concept of proportionality is central to the Eighth Amendment."o More specifically, the question is whether the sentence is proportionate in terms of the type of offender and the nature of the offense. 9 825 (2000) (cataloguing various instances of federal criminal law being passed in response to highly publicized crimes). Federal intrusion compromises state authority in other ways. For example, federal procedural rules may be less protective than state procedural rules. Under federal law, it can be easier to receive approval for a search warrant or a wiretap or to obtain a conviction on the basis of an accomplice's uncorroborated testimony. See Beale, Many Faces, supra note 64, at 768-69.
should not be treated as harshly as adults, and petty thefts should not be treated as harshly as murders. As indicated, proportionality review under NFIB also could consider the nature of the offense and ensure that federal sentences are not greater than state sentences for the same local crime.
To be sure, the Eighth Amendment requirement of proportionality is not a very strict one, 9 2 and federal sentences are not cruel and unusual merely because they exceed the length of state sentences. But there should be a stricter standard for proportionality under the Commerce Clause than under the Eighth Amendment. Eighth Amendment considerations identify sentences that are prohibited to both state and federal governments. In other words, the Eighth Amendment applies to sentences that are so severe that they are never permissible. Commerce Clause analysis, on the other hand, would identify sentences that are permissible under state law but impermissible under federal law. The concern here is not that the sentences are too severe, but that the degree of severity should be determined at the state level rather than by Congress.
CONCLUSION
While the Supreme Court's analysis of the Medicaid expansion apparently yielded an anticoercion principle specific to the spending power, there is good reason to find a broader principle of proportionality that applies more generally to the exercise of power by Congress. Not only does a principle of proportionality help explain the spending power and taxing power sections of NFIB, it also supplies an important limiting principle for the commerce power. A requirement of proportionality for the Commerce Clause promotes a fundamental principle of justice and provides an important response to the long-standing concern with the federalization of local crime. 92 See, e.g., Gertner, supra note 75, at 1588-89. 9 Note that it would not be unusual to hold Congress to a higher standard than state legislators when the Commerce Clause power is at stake. While states may punish crimes of violence motivated by the victim's gender, the federal government may not. See United States v. Morrison, 529 U.S. 598, 613-17 (2000) . Similarly, while states may require individuals to purchase health care insurance, the federal government may not use its commerce power to do so. Rather, as NFIB indicates, Congress must rely on its taxing power to enact a mandate to purchase health care insurance. When Congress tries to use its commerce power to intrude into matters of local concern, the Court prevents it from doing so. See United States v. Lopez, 514 U.S. 549, 563-66 (1995) (rejecting a ban on the possession of guns near schools on the ground that K-12 education and community crime are matters of local concern); Morrison, 529 U.S. at 617-18 (rejecting a federal civil remedy for victims of gender-motivated violence because noneconomic, violent crime is a matter of local concern).
